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1 COMES NOW PETITIONERS WIIO ASSERT AND ARGUE AS FOLLOWS:

2 1. Petitioners, MOJO MOUNTAIN LLC, a California limited liability company

* | (*Mojo™, SAMANTHA PHILLIPS (%S, Phillips™), an individual, and JACOB PHILLIPS (],

) Phillips”), an individual, petition this Court for a writ of mandate under Code of Civil Procedure
5 §1083, directed to Respondents, and by this unverified petition allege as (ollows:

6

i 2. Pelitioners, as lawful cannabis operators in Burcka, California, are beneficially

B interested in the outcome of the qucsl_iuns ol law pﬂ:sc:ﬂlcd in this pctil_iun. Rcspundcnts have a
9 rministerial duly lo lollow the law and Prov‘idc cunst.ilutiuna]ly mandated due process and givc:

10 Petitioners an appcal llcaring on the matters stated herein. Petitioners a]lcgc that there is no plﬂin,

I speedy, and adequate remedy at law for the matters alleged herein, Petitioners teserve the tight to
| briel more fully the facts and law germane to this petition pursuant to the briefing schedule ordered
e by the court and/or stipulated by the parties.

l: L. INTRODUCTION & SUMMARY

1

§ 3. Pelitioners have legally operated a cannabis cultivation business with a license from
1= | Respondent California Depastment of Cannabis Contzol (*DCC’), through Mojo and predecessor

18 | entities New Barth Farms, LLC (“NEF") since 2017, They have invested over $2,000,000 in the

19 businr:ss venlure f:lild CIIIPlUy/CIIIP].UYCd 4 .’.U.U. L'ILIIIC WOIkCI’S. RCSPDIIdCI’lLS SUIIIIIIHIily :I.'CVD]:ECd l.}."l.f:ll.

H i i i A
20| license on August 23, 2021 and claim that Petitioners are entitled Lo no due process whatlsoever
21 . . . . . i . _
including no prior notice, no hearing, and no appeal pursuant to California Business and Professions
22
Code. Over 9,720 such licenses have been issued since January 1, 2018, 6,258 of those licenses are for
23
cultivation {1ssued by CalCannabis Cultivation Licensing, a division of the CDFA). As of March
24
. 2021, 83% of the cultivation licenses were provisional, These businesses have operated under the
2
2% licenses for years and have collectively invested billions of dollars in reliance on them, Those licenses

27 are const.iluliorm]ly prolcclcd propetly righls entitled 1o proccdural due process, To the extent that

4
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1 the Business and Prolessions Code says otherwise, the Code 15 unconstitutional gcncra.lly, and as
2 a[_'lp]if:d to Peliioners spcciﬁcaﬂy.
. Il PARTIES
4
4, Petitioner MC)']D MOUNTAIN LLC (“Pctil_ioncr Moio") is a Califorma limited
5
liability company operating a commercial cannabis business in Eureka, Humnboldt County, CA.
[
- Petitioner held three Provisional Cannabis Cultivation Licenses (FCCL21-0000381, #CCL21-
g [ 0000383 and #CCL21-0000384), which are the subject of this Petition,
g 5. Petitioner JACOB PHILLIPS (“Petitioner J. Phillips™) is an individual and a2 Member
10 [ of Mojo.
1 6. Petiioner SAMANTHA PHILLIPS (“Petitioner &, Phillips™) 15 an individual and the
12 . .
CEOQ of Mojo.
13
7. Rcspondcnl CALIFORNIA DEPARTMENT OF CANNABIS CONTROL
14
(“DCC”) 15 a cabinet-level agency located within the Government of the State of Califormia. DCC has
15
L6 sole aulhority to license cannabis cultivation businesses in the state of Califorma Lhrougl'l
17 CalCannabis Cultivation Liccnsing.
18 8. Respondent NICOLE ELLIOTT is the DIRECTOR of the DCC.
19 9, Rcspondcnl Does 1-10 are persons or enlities whose true idenlities are unknown as
20 of the time of the ﬁling ol this Petition,
21 10, Rcspondcnl Does 1-10 are persons or enlities whose true idenlities are unknown as
22
of the tirne of the ﬁling ol this Petition,
23
11, At all tirnes mentioned 1n this pcl_ition, the above Rcspoﬂdcms have been the
24
. agcncics, OF SUCCESs0T ﬂgcncics, and officials in cl‘w.tgc of ﬂdrrﬁrﬁslcriﬂg Petitioners’ provisionﬂl
2 license to operate as a comrmercial cannabis business i the state of Califormia, Such agcﬂcics and
27 oflicials also have the aulhority to grant or dcny Petitioner’s u1'1dcrlyi1'1g request for a hcaring on
28 Rcspondcnl’s [Julalivc revocation of Pelitioner’s provisiorml license.
5
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1 IIL. FACTS

a

12, In 2012, Petitioner Jacob Phillips bought the land where the licensed premises are

. located, identified as Assessor’s Parcel No. 522-024-001-000 located in the County of Humboldt (the
* “Premises™). In 2017, at the latest, Petitioner leased the Premises to a County-licensed rmedical

; cannabis cullivator with a conditional use pcrﬂﬁl {(*CUP"™) who cultivated medical cannabis on the

G

. Premises in a manner pcruﬁlu‘:d and consistent Lhcn-ﬂpp].icslblc state law,

8 13, In 2019, title to the Premises passed to 707 Realty, LLC (*707"), which is owned by

9 | Petitioner Jacob Phillips and Samantha Phallips. In 2019, Petitioner 707 leased the Premises to New
10 | Barth Farms, LLC (“NEF"), a state-licensed cannabis cultivator owned by Michael Bolullot (“Mr.

1 Bobillot”). In eazly 2020, Petitioner Jacob Phillips became partner with Mr. Bobillot in NEF, where

12 Ty . . . . . .
Petitioner Jacob Phillips was a listed owner of the state-licensed [arm, and Mr. Bobillot obtained a
13 o )
rncrnbcrsl'up mnterest i 707,
14
14, The partﬂcrsl‘ﬁp rclﬂt_ionsl'lips between Pclil_ioncr_]ﬂcob Pl‘ﬁ]lips and Mr. Bobillot
15
dissolved thereafler, Petitioner ]acub Pl'lﬂlips was removed [rom NEF and Mt Bobillot was remmoved
16 i
17 [rom 707. The landlord-tenant rclal_iunsl‘ﬁ[_'l between the two entities was also termminated.,
18 15, In early 2020, Petitioner Jacob Phillips and his wile Samantha Phillips formed a new

19 | California limnited liability company with entity name: Mojo Mountain, LT.C. NEF and Mojo applied

20 jointly to Humboldt County to transter the CUP from the former to the latter (thal 1s, from NEF to
21 Mojo). The transfer of the CUP was approved.

“ 16. In April 2020, Mojo recerved state cannabis cultivation provisional licenses CCL21-
® 0000381, CCL21-0000383, and CCL21-0000384. At all times since at least 2017, the Premises have
24

- been licensed by local and state authorities Lo lcga]ly cultivate cannabis,

2 17, On May 21, 2021, Mojo legally obtained 1,000 starter plants and propagated them for

27 | cultivation into 10,000 plants for cultivation, On June 17, CalCannabis, the predecessor agency to
28 | DCC, and the Departinent of Fish and Wildlife, performed a joint site visit at the Premnises,

G
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1 | Petitioners cooperated with this inspection. On June 18, Petitioners responded to the agencies with a

a

fD].‘I.UW Ll[_'l CIIlﬂil SU}JSLHIII_:LVC].)/ ﬂddrcssing 1.].‘1(_' CONCerns l.}.‘lﬂl. WEILC Iﬂistd d'l.]l]llg l.}.'lt JLIIIL‘ 17 ii’lEFL‘CL‘llUi'l.

18. On July 26, Petitioners received both a written Notice of Provisional License Review,
4 a - . . .
and a Notice of License Suspension (“Notices”).
5
19, On August 3, Petitioners sent Respondent DCC (“DCC”) a 5-page letter and 29
G
pages of cxhibils, subslanlivcly addrcssing all of the ssues rased in the Notices.
7
8 20, On August 4, Pelitioners attended a meeting with three DCC enforcement officials,

] No PIUCCdUIEIl duc: IJ:L'UCL‘SS WHS H.fo:L'dCd at l.}.‘l."lS IIlCCL‘llﬂg. T].‘ICI.'C wias 110 ii’ldCIJCﬂdCﬂl 1'1Cf:1:l.'i1'lg UfﬁCL‘f.

10 There was 1o sworn Lcslimuny under oath, There was no U[Jporlunily Lo Cross-examine Wili'lcsscs,

1 and there was no opportunity to preseal expext Lestimony on their behalf,

= 21 On August 23, DCC sent Petitioners a Letter of Revocation. Al no time prior to the
| cevocation did DCC provide Petitioners any procedurl due process.

l: IV. LEGAL QUESTIONS AND STANDARD OF REVIEW

1

. 22, Petitioners allege and argue in the undexlying writ petition that Petitioners possess a

17 cm‘15!.iluliuna]ly [Jrolcclcd prupcrly righl which Rcspm'ldcnls seck to revoke without affurding
18 coﬂsl_iluliuna]ly mandated due process ol law. These argurncnls are mmerilorious and [Jﬂ:sr:ﬂl

19 irnpormm and undecided ssues of law and (act.

M i - A P i A
20 23, Petitoners, Lhcrclorc, are entitled Lo a prol‘ubilory wmjunchon that prevents
21 . . . . . .
Rcspondcnls from Lak_tng aclion and preserves the sfatns i ante until the u1'1dcrly11‘1g corﬂ.tovcrsy 158
22
resolved. This Court has subjccl maller jurisdicliun over the cunlruvcrsy and pcrsurml jurisdicliun
23
over Rc:sporldcms. Petitioners have sLanding lo bring the u1'1dc:rlyiﬂg aclion,
24
. 24, Petitioners assert that Rcspondcnts (ailed to providc Petitioners due process lor the
2
2% revocation of Petitioners’ cannabis cultivation license prf:viuusly conferred by Rcspundcnls on

27 Petitioners. That issuc, and statutory inlcrprclal_iun, are both lcgﬂl 1ssues reviewed de novo. Trzﬁ.‘i A

28 | Comnty of Tulare (2011) 198 Cal. App,4™ 891, 896.

7
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1 [ A. Petitioners are entitled to ordinary mandamus relief to compel Respondents to provide a
fair and impartial hearing BEFORE revoking their licenses authorizing them to operate a

2 | cannabis cultivation operation issued to them by the DCC—and to undo DCC’s purported
3 revocation of 08/23/20, with which they have complied only under protest and duress.
4 25, Petitioners a]lcgf: and arpue that Petiioners possess 4 coﬂsl_ilul_im‘m]ly prolc:clcd

5 [Jropcrly rigl‘ll which Rcspondcnls seels to revoke without affurding consl.ituliormﬂy mandated due

6 process ol law,

7| B.The Court has subject matter jurisdiction over the writ petition.
26. Calitornia Code of Civil Procedure § 1085 states in pertinent part:

o

wiil ol mandate may be issue any courl to any inferior tribunal, corporation, boar

“A wiil of mandate may b d by any Lto any inf tribunal, corporation, board,
or person, to compel the performance of an act which the law specially enjoins, as a du

10 o , L pel the perf £ t which the law specially enjoins, duty
rc:sulliﬂg from an Ufﬂcc, Lrust, or stal_im'l, or to cumpcl the adrnission of a patty to the use and

1 enjoyment of a right or office to which the party is entitled, and from which the party is

12 unlawfully precluded by that inferior tribunal, corporation, board, or person.”

13 27, Petitioners request in the u1'1dcrlyii'1g writ pcl_il_ion that this Court issue a writ

14 Cornpt:]ling DCC o take an act rcqui.tcd by law wis the affording ol constitulional [Jroccdurﬂl due

15 process lo Peliioners rcgﬂ.tdi.ug their Cunslilul_iurm]ly prulcclcd [Jru[_'lcrly righl. The Su[_'lcriur Court of

6 I Alameda County has aulhurity over the DCC in this context. Given the parameters of the reliefl that
17 aa a a a a - a a

Petitioners seck herein, that is, that the DCC provide it due process of law, this Court has subject
18

matter jurisdicliun over Rcspundcnls.
19

V. LEGAL ARGUMENT
20
1 1 1 iomers’ heens i1} a1 1L - 11741 i £

21 28, In 1cv0k_1ng Petitioners’ license without A1y hunng or opportuiuty Lo AIJPCJ.].,

23 Rc:spm'ldc:ﬂls cited B & P § 260502 B& P § 26050.2 providc:s 1 pcrl.i.ncnt part as follows:

23 (ﬁ) A ]iccnsing auLhoriL‘y may, i its sole discrcLion, 155UC & provisiouﬂl license to
a1l ﬂpplicmlr. i the ﬂpplicmn has subinitted a cumpchcd license ﬂpplicaLiUn to the

24 licensmg authonty.. ..

25

(bY A provisional license issued pursuant to this section shall be valid for no more
than 12 months from the date it was issued. I the licensig authority issues or

VAN further references to Califorma’s Business & Professions Code shall be (o “B & P

B
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1 LCICWS 4 provisionﬁl liccusc, Lhcy shall include the DuLsLﬁuding iterns needed to
quﬂlify for an annual license spcciﬁc to the licensee .. ..

a

([) Ext_cpl 45 bpcuhcd i this acc.l.ton the [JlUVlblOilb ol tus division shall 2 dpply Lo

3
a pmvmunal license m the same manner as Lo an annual license. .
4 - a a a a a a ]
(1'1) Refusal by the hccnsn‘lg aulhonly lo 1ssue a license pu.tsus.ul lo this section or
5 revocation or suspcnsion by the ].iccnsi.ug ﬂulhorily of a license 1ssued pursuanl Lo
this section shall not entitle the app]icgnl or licensee Lo a 1'1cari1'1g of A1 appcal of
6 the decision, Chaplcr 2 (cornrncnciug with Section 480) of Division 1.5 and
Cl‘mchr 4 (cornrncncing with Section 26040) of this division and Sections 26031
7 and 26058 s hall not apply Lo licenses 1ssued pursuant to this section.. ..
B a a a a - a a a a a -
Subdivision (11) denies holders of pr0v15101ml licenses the righL loa hcetrulg ou, or a1 ﬂppcﬂl ol a
9
decision Lo revoke oo suspcud that license. Subdivision ([) providcs that aside [rom the limitations sct
10
forth in § 26050.02, which includes subdivision (h)’s dewmal of due process rghts, the provisions in
11
12 Division 10, cornmencing with B & P §§ 26000 ¢f seq., apply in the same manner Lo a provisional

13 license as Lhcy do to an annual license, O# ity ﬁu‘e B&PS§ 26050.2 dcprivcd Petitioners ol thew due
14 PLOCCSS righl.s 1o 4L cvidaniﬂry hcariug aud an ﬂppcal in rcvokiug Petitioners' provisionﬂl license.

15 1 A. Under the Fourteenth Amendment to the U.S. Constitution, and under Article I, § 7(a) of
the California Constitution, DCC is barred from depriving Petitioners of their property interest

161 in the license, “without due process of law.”

17
1. U.5. (and California) Supreme Court Case Law Recognizes Property Interests

18 in “Entitlements” that “are Created and... Defined by Existing Rules or
Understandings that Stem from an Independent Source such as State Law.”

19

29. Once the state government authorizes, or “licenses,” a person to engage in a business
20
a1 or [Jrofcssion, it has created an entitlement [Jropcrly mlerest prolcclcd from arbilrfﬂ'y dcprivation by

22 | both the Fourteenth Amendment to the U.S. Constitution and Article I, §7(a) of the California
23 | Constitution {collectively, “the Constitutions™). Such property interests are entitled to procedural due
24 process belore deprivation: specifically, detailed notice of the grounds for the deprivation and an

25 opportunily to be heard. Board of Regents . Roth, 408 U5, 564, 577 (1972); Pery v. Sinderman {1972) 408

26

U.S. 593, 601; Goldberg ». Kelly, 397 U.S. 254, 263 0.8; 264 (1970); Saleeby v. State Bar (1985) 39 Cal3d
27

547, 564-65.
28

9
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a

10

11

13

14

15

16

17

18

19

30.
in their “[Jruvisicu'ml" cannahis licenses that DCC issued to them aulhurizing themn lo engage in
comnmercial cannabis acl_ivity. This issue is also dispusilivc. If there 1s a property inlcrcsl, then such
propeity interest is entitled to due process hefore dcprivation. DCC clains that the license can be
revoked without due process irnplyiﬂg that Petitioners do not have a property interest, DCC's
rc[JcaLcd justification for this pusilion 1s that B & P § 26050.2(h) states that no due process 1%
rf:c_]u.ircd for the revocation of a [Jruvisim'ml license, Section 26050.2(h) cannot preempt the Federal
or State constitutions, The State chislalurc does not have the ﬂulhorily Lo lcgislﬂlc: away the

constitutional prolcct_ions ol a propcrly uterest. This rule dates back almost to the dawn of our

chub]ic:

31
created and. .. defined by existing rules or understandings that stem from an independent source
such as state law.” {Board of Regents v. Roth (1972) 408 U.S, 564, 577 (emphasis added.) Heze, that
“understanding” stemns from B & P § 26050.2(a), which creates entitlernents by issuing “provisional”
licenses identical in every way lo permanent (aumual) licenses, save for their pu.tporlcd lack of due
process prulccl_iuns asserled in subseclions (c), (d), (r:), and (h). Subsection (l) cxplicilly states that in
all other respects the license lypes are identical.

32,
rcgulalory rchﬁrcmans m this rcgulalory m’/x’m, 15 no different from the entilemnent in a1y other

profcssimml ot business license that Irﬁgl'll be iloirﬁnally “rci'lcwablr:," but bclungs to the individual

The threshold issue before this Court is whether Petitioners have a propcﬂy interest

“Tt 1y C.mplmLically the provincc and dur.y of the iudiciﬂl dcpﬂﬂmcnl_ Lo say what
the law is.. ..

GJf then the courts are to rcgﬂrd the cousLiLuLion; aud the constitution is
supcrior Lo any Urdi.uary act of the lc.g-islm_urc; the consLiLuLiun, and not such
ordiuary acl, must govein the case to wlich Lhc.:y both ﬂpply.”

(Marbury v. Madisen (1803) 5 U.5. 137, 177-178.)

.5, Suprcrnc Courl case law rccognim:s property interests in “entitlements” that “are

AU[J.'IOI]..ZHU.OII Lo OIJCI.'HI.C, ﬂi'ld Lo COI’IL"II'ILIC UIJCI.'HL‘ILI.‘Ig W].].‘ll('_‘ IIlCCL‘iIlg CVOlViI'lg

10
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1 | or business absent egregious and uncurable violation, In Goldsmith v. Bd. of Tax Appeals, 270 U.S. 117

2 . .
“ I (1926), cited by the Court in Board of Regents v. Roth, supra, 408 U.S, at 576, n. 15, the Court addressed
the 1.5, Board’s discretion, set forth in its rules, to deny applicants admission to practice before it “in
4 4 a a a 4 a a a a a
its discretion” and Lo subsequently suspend or disbar admittees, In discussing a “discretionary” denial
5
of an admission appﬁcaﬁon, the Goldsmith decision stated that the board’s discrcﬁormty power "rnust
G
be construed 1o mean the exercise of a discretion to be exercised alter fair irwcstigmjon, with such a
7

B nut_icc, 1‘1cﬂ.t1'.1'1g and Up[_'lurlurﬁly lo answer for the ﬂppﬁtﬂnl as would constitute due pruccss."
o | Goldsmirh, 270 U5, at 1237
10 33. As in Goldimith, B & P § 26050.2(c) and (d) provide a licensing authority with the

Ul ssple discretion” to renew, revoke, or suspend provisional icenses, As in Goldimith, DCC's discrelion

12
12 may only be exercised “after [air investigation, with such a notice, hearing and opportunity to answer
13

for the applicant as would constitute due process." Goldimith, 270 1.5, at 123,
14

34, California provides comparable, if not more, protection to applicants like Petitioners,

15

In Trans-Oceanic Qi Corp. v. City of Santa Barbara (1948) 85 Cal App.2d 776, Trans-Umnion’s predecessor
la T

17 U]’Jlﬂii’ltd a1 Cl'l]. lCﬂSC o1l W}.'L'lC}.l TIHJ.'IE-DCL‘HI]:[C DFL‘IHLL‘C] 5CVEIL WL‘HS, L].‘IL‘I.‘I HPPth fDI.' a PCI.'II].‘ILL Lo

18 | operate an Bth well on the lease, The City granted the permnit in June 1941, Trans-Oceanic incurred

19 | $4,500 in expenses to build “substantial concrete foundations for a dernick, erected an oil dernck, dug
H A A A i A
2 surmp hole, crected a powerhouse, moved boilers wnto place, and lad necessacy prpelines to the
21 . . . .
site.” Trans-Oceanic, 85 Cal.App.2d at 780. A few mouths later, the United States cotered World War
22
IT after the attack on Pead Harbor, The U5, Army soon therealter took possession of the entire well
23
area until cady 1945, by which tume the od dernck was destroyed, leaving Traus-Oceanie’s other
24
; buldouts in place. Trauns-Oceanic, supra.
2 ‘
26
27 I The Court in Galdomith denied the applicant’s peoation for wot of mandale because tie apphicant faled (o request a

h:ari.ug o tus demal of admutance o praclict: 11 that courl, and mstead suugh[ su.rnmarﬂy admittance 1o praclicr:.
28 Goldsmish, 270 US. at 123-124. Here by conlrast, Peatoners mt:r::ly seek due process righl.‘s o notce and a 11r:arir1g.

11
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1 35. In March 1946 the City mstituted an o1l dalling ban within the City, except for

a

illdus[ﬁﬂl ALCAL, T}.IC Cl[y IC?ZU.IJ.C(.{ L}.I(.‘. Pﬂ.l’CCl W].l(.‘.l'(.‘. TIHIIS-D]..].’S WCHS WOLC IUCHLCd illLD a l.'(.?SidCllL‘iH].

. area. The City did not act to revoke Trans-Oil's perrmit on Well No. 8 untl Apnl 1947, soon aller

* Trans-Oceanic began dalling again. Trans-Oceawe could not resume dolling operations until March
; 1947 due to a shortage of labor, materials, and drilling equipment. Ihid., 85 Cal. App.2d at 771

G

- 36. In Apnl 1947 the City revoked Trans-Oceanic’s permit as to Well No. 8 without

g IIUL"[CC Or }.ltfﬂfillg. TJ’?’H]J"OL'E?{M’!-F, J'.’fpf'{']. T].lC Tl'ii-ll Cowt (.]l(.‘.ll.'.l(.‘.(.'l IIlH.I.ld’ElLC Lo TIH.T.IS-DC(.‘.HI]iC H.le L}.IC

] HPPCHHLC court I(.?VC!.'S(.‘.CI. T].lC Court iil T??]!’if—o&'ﬂ!ﬁ’]iﬁ' I(.?VCISCd {-U.ld ].ltfl(.Jl L].l‘i-ﬂ.:

10 Ifa pcrrnitl.cc has ﬂcquircd a vested propeity righl. wader a pcﬂnil., the pcrmil. cannot
be revoked. The priudplc 15 stated 10 9 Amencan Junsprudence, scction 8, page 204:

1 “By the weight of authosity, a municipal building permmit or license may not arbitrarily

12 be revoked by mLuﬁcipﬂl authortices, parr_icularly where, on the faith of 11, the owner

- has 1ncurred material CXDCLSC, Such a pc.rmir. has been declared to be more than a

13 mere leense revoeable at the will of the licensor. When, 1w relianee thereon, work
upoL the building 1% ﬂcr.ually commenced and liabilities are incurred for work and

14 rnﬁLcriﬂl, the owner ﬂcquitcs a vested propeily righl. to the proLchiDn ol which he 15
catitled.” Tmm‘-o.z‘emlﬁ‘, 85 Cal. App.2d at 784.

15

6 The Court w Trans-Oceanie Lurther held that:

17 A permit may not be revoked arbitranly “without cause.” (53 CJ.5 § 44, p. 651.) It s
conceded that in rcvoking the pcrmit gr:-mr.c.d Lo ﬂppcllﬂnl., the Cir.y Council of Santa

18 Barbara did so without prior notce Lo ﬂppcllﬂnr., without a hcﬂring, and without
evidence, In determining that a pecmnit, validly issued, should be revoked, the

19 govcnﬁng body ola Inunicipalir.y aclsin a quasi-iudicial capacil.‘y. In rcvokiug 4 pcrmil.
lﬂwfully gj."zi.lll.(.‘.d, duc PLOCess rcqui.tcs that iL act Dnly upoL nolice to the pcrmiLLcc,

20 upoL 4 11cﬂring, and upoLL evidenee subsLanLiﬂlly supporl_iug | ﬁndiug ol

21 revocation.  rans-Oceanie, 85 Cal. App.2d at 795.

97 | Trans-Oceanic expended $4,500 to set up its drilling operations on Well No. 8, and after the

23 war, spent another $5,600 Lo move cqu.iprncnl to and from the propeity, and incurred

24 %360/ day standhy costs for crew and equipment, reduced to $193/ day after the purported
2 . . . .
Z | sevocation. Trans-Oceaniz, 85 Cal. App.2d at 780, 781. The Court held in Trans-Oceanic that:
26 a - a a 4 a a a

“The resolution of revocation in the instant CAsC, ﬂdopr.c.d without notice or hcﬂrmg o1
27

reception of competent evidence, was woperative aud of no legal toree” Thid, at 797,
28

12
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1 37. IHere Petitioner Moio nvested sigi'ﬁﬂcmn SUIDNS 111 Moiu. Petitioners Phﬂlips also

a

invesled significant surns in predecessor entity NEF as well Petitioner 707 Realty, It $10,100 in

3 . . . . - . .
1940’s dollars in Trams-Oceanic comprise substantial expenses, then Petitioners significant investments
4 . a .
WUUld SU.T.'C].y CUIH[JI.'J.SC SU}JSLHI'IUH]. SUIILS 111 LhC IJI.'CSCI'IL dﬂy.
5
2 The State’s temporary licensing category, enacted in 2017, which also
6 contained the denial of notice, hearing, and appeal language like B & P § 26050.2,
was originally supposed to last only 120 days, but the four-year backlog making 83%
7 of the licenses “provisional” licenses lasting as long as or longer than annual licenses
8 cannot deprive provisional license holders such as Petitioners of their due process
rights.
9 a g - . A -
38, As in Trans-Oceaniz, Peutioners and thousands of other applicants who applied for
10
ﬂlllll.lﬂ.l CHHHHIJ]..S ].]..CCHSCS Wi'.}.l stale ]J‘.C(fllfill.llg HLIT.].IDI;.L‘;.CS ]..i.]:lC DCC, L'H.lr. W].'I.D ].IHVC PIDViS]..UHﬂ.l ].'i.CC.llSCS
11
while they work through thewr huge backlog, are being deprived of their due process rights through
12
13 dC].HyB not Df L].lC]l.l.' OWwWil II]Hk.‘i.Ilg. In T;"rNiJ‘-O.&‘E!HJf&', L].l(.'. 4'5 ycar dClﬂy ]..11 W}.lj.C}.l L].'I.C COMMpPAlly Was

14 P:I.'(.‘.V(.‘.ll'.(.?d f:l.'DIIl UPCI.'HL"Illg L].l(.‘. Dﬂ WCH ill (_]Ll(.‘.SL'.lUIl Was f.]lllf.? Lo L].IC ULILIJICH]:‘i Uf WDI.'](.JI War I1 ‘i-llld W].ICI.I

15 their properly was retuned Lo thern near the end of the war, Lhcy faced lﬂbor, material and

16 cquipment shortages. (Trans-Oceanie, 85 Cal. App.2d at 770-771). Ilere, Petitioners and others
17 . . . . . . s .

sirmilacly situated have [aced lengthy delays tollowing the passage of Proposition 64 11 2016 and the
18 ) ) . o ) ) )

Lc‘.g-islm.urc’s OL1-For erugglc to fuse Logcl.hcr the cxstng medical cannabis systemn with a brand-
19

new regulatory scheme tor adult use and medical-use cannabis,
20

39, Following the passage of Proposition 64 i 2016, in which the voters of this State

21
. clected to lcga]izc adult recreational use of cannﬂbis, the chislalurc made its nitial altemnpt to

23 rf:gulalc ]'JDL].'I lhc: CKiSL‘iIlg IIlL‘diC:’:l]. IIlHIiiuHIl:’:l use ﬂi’ld l.].'lf_‘ IlCW].y HP[_'II.'UVL‘CI adull use, TIIC :l.'CSUll. WAas

24 5B 94, Section l(d) ol 5B 94 providcd in pcrl_incﬂl parl that:

25 The intent of Proposit_ion 64 and MCRSA was Lo ensure a cornprchcnsivc rcgulalory
2 syslcrn that takes produclion and sales of cannabis away (tom an i]lcgﬂl market and

- curtails the i]lcgﬂl diversion of cannabis from California into other states or countries.
27

28

13
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1 Ncwly-amcndcd B&P§ 26050(3) created twenly dillerent license calcgorics dcpcnding on

2 whether the licensee was a cultivator (ﬁlcludirlg sin:, i1‘1duur/ outdoor ]ighling), rclailcr, lester,

distributor, or microbusiness, Subdivision {c) made these licenses 12 months long, renewable
4

annually.
5

40, Section 26030 created temporary licenses, good for 120 days, renewable for no more

G

than 90 additional days. While § 26050.1(b)(3) provided no opportunity for notice and hearing for
7

8 the licensing authority’s refusal to ssue or renew a temporary license and § 26050.1(b)(4) states that a
9 | temporary license grants no vested rights in the temporary license, § 26050.1 provided for issuance of

10 the lemporary licenses if the app].icanl rnade 4 writlen request Lo the ]iccnsing ﬂulhorily, the ]iccnsing

1 fee, and “A copy ol a valid License, permt, or other authosization, issued by a local jurisdiction, that
12 . . . . . .

enables the apphcgnl lo conduct commercial cannabis ﬂct_wﬂy at the location rcqucslcd for the
13 ) . )

temnporary license” B & P § 26050.1(3) (2) The temporary license prornulgﬂlcd in 5B 94
14

contemplated that the applicant already had a business license, which presumably created its
15

own due process rights. In that context due process rights ina Lcrnporary license would have been
16
17 duplicative and their short duration under § 26050.1(b)(3), (4) might make spending considerable

18 arnounts in that time pcriod nore ui'ﬂikcly, as these businesses were 01'1-g0i1‘1g concerns and not start-

19 ups.

20 41, Effective January 1, 2019, the state legislature created, via B & P § 26050.2, its

21 “provisional” licensing systemn. Section 26050.1, including its provision for issuance of a temporary

” license based in large part on an existing license was repealed by its own terms elfective January 1,

® 2019. B & P § 26050.1(c). Unfortunately, the language stating that ternporary licenses would have

24

. no due process rights carried over to § 26050.2¢(h). Originally intended to last for only a year, §

2 26050.2 was then extended through 2021, Over 9,720 such licenses have been issued since January 1,

27 | 2018. As of March 2021, 83% of all licenses are provisional. These businesses, the great bulk of the
28 | entire legal cannabus industry, have operated under their licenses for years and have collectively

14
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1 invested billions of dollars in reliance on them, The lcgislalu.tc 15 now cunsidcriﬂg a bill to extend it

2 through 2027, or perhaps indefinitely (Lo give the agencies as much time as needed to process the huge
backlog ol apphcahoﬂs), Inarkmg atl least a full decade of ternporary and [Jrowsmrml hccﬂsmg.
4 a ] ] PRI ] a ]
42, Cannabis ].Cgﬂ.].lZHUUH created a dif ieult rcgulatory conundrumm: shut down an existing
5
multi-billion-dollar lc:gacy medical-use induslry of thousands of operalors and take years 1o license
[
and re-open it or allow il Lo conlinue opcrat_ing while simullancously ]icc1‘151'1'1g it. The §26050.2
7

B syslr:rn is the solution the lcgislalu.tc devised to that prublcm.

g 43, 5B 14359, the senate bill that created §26050.2 justified its “urgency” status as follows:
10 SEC. 4. This act 1s an urgency statute necessary for the immediate preservation of the
public peace, health, or safety within the meaning of Article IV of the California
1 Constitution and shall go into immediate effect. The [acts constiluling the necessity are;
12 ] ] il . . ] ] » ] ‘. i
The significant number of cultivation license applications pending with local authonities
13 that do not have ﬂdcqualc resources Lo process these app]icalions before the app]icanls’
temporary licenses expire on January 1, 2019, threatens to create a major disruption in the
14 commercial cannabis marketplace. (Stats. 2018, Chapter 857, Section 4, emphases added.)
15 44, Expiration of the previous “lemporary™ licenses (issued starting at the beginning of
16 regulation, January 1, 2018), would have rendered almost the entire industry illegal and collapsed the
17 _
enlire rcgulatory schermne,
18
45, A year later, AB 97 extended the provisional licensing workaround for two more
19
years, through the end of 2021, Its urgency clause put the matter even more bluntly:
20
a1 In order to have a Ll'lriving and lcgﬂl cannabis market in Cﬂ]iforrﬁﬂ, it is NEeCessAry that this
- act take effect imimediately. (Stats, 2019, Chapter 40, Section 20, emphasis added.)
22
46, § 26050.2(a) grants “the licensing authority” (here, DCC) discrelion to issue
23
provisim‘ml licenses (Ur 1‘10[). That was clr:arly necessary. Without authorized licensed operators the
24
. entire §3.5 billion legal cannalus market would have mstead operated underground, as many
2
2% unlicensed operalors did at that Lirnc:, and sull do ludﬂy. Current estirnates are that the lcgal

27 abovcgi'ou.ud Calilornia cannabis i1‘1du5Lry has annual gross rcccipts of around $3.5 billion. The
28 u.udcrgrou.ud market 15 alinost lriplc that at an estimated $8.7 billion as of 2019,

15
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1 47, No lcgal rnarkclplﬂcc ol thousands of businesses is possiblc without aull‘mrizi.ug them

a

to legally engage in “commercial cannabis activity,” as the code defines it at B & P § 26001(k). They

. rust be aulhorizcd, lcgﬂl, and entitled to continue U{JC[ﬂljilg—UthiWiSC “the inmediate pﬂ:sc:rvaliun
* of the public peace, health, or safety” is threatened (SB 1459 (Stats. 2018, Chapter 857, Section 4),

; supra), and California is in danger of having no “legal cannabis market.” AB 97, (Stats. 2019, Chapter
G

- 40, Section 20, emnphasis added.), spra.).

8 48, That 1s the only logical way of understanding the provisional system created by 5B

9 | 1459 and extended by AB 97: it must be swilt and sustainable, and it must authonze and license

10 busincsscs Lo UIJCI.'HLC lcg'a]ly f:lild iﬂ CDIIIPHHI’ICC W]..l.].'l f-.l]l HPPHCH}J].L‘ ICng].HL"lDﬂS, or fHCC CI'lfU:l.'CCIIlCi'll

Ul neasures coupled with due process protections, like any other licensed business, Otherwise, the
12 . - .
systemn cannot work as intended by B & P § 26050.2(a). Unfortunately, B & P § 26050.2(h) contains
13 o _ . . : .
an unconstitutional flaw that inpacts Petitioners and maiy, il not ﬂ]l, of the thousands of businesses
14
that hold provisional licenses while waiting for approval of their applications for annual licenses,
15
Under §26050.2, the government authorizes, icenses, entitles, and encourages businesses to operate
la
17 in the legal aboveground industry to save it [rom “major disvuplon™—=but if wonld prefer not fo give them

18 | any diwe process rights. (Stats, 2018, Chapter 857, Section 4), supra.) That preference is impermmissible

19 under the Due Process Clauses of the federal and state Constitutions and 15 an unconstilutional

20 attemnpt to evade judicial review. Mm'.éwgy, sHpra, 5 1.5, at 147-48,
21 . . . . . .
49, Under California constitutional law, even an “expectancy is entitled to some modicum

22

of due process [Jrulccl_icm" with rcquircd “ﬂndings" lo ensure that the government acls 14
23

nondiscriminatory and nonarbitrary manner.” Sakeby v. State Bar (1985) 39 Cal.3d 547, 564, 566-68.
24

. The DCC's posilion 15 that not a shred of process 15 due belore the dcprivalion ol this valuable

2
2% ].iccnsf:, which has been subslanl_ia]ly relied o1, and into which sigiﬁﬂcau‘ll ca[_'lilal investrnent has been

27 made, That posilion 15 no different than that held in Traws-Oceanic.

16
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1 50. B & P § 26050.2 15 unconstitutional on its face, and as applied to Petitioners, It

a

[Jurpurls lo granl 1o the cannabis ]iccnsing authorities two irreconcilable powers: (1) the powert of the

Agencies to exercise their discretion to 1ssue "prowsmnﬂl" licenses that authorize licensees to erigraoe
4

inn commercial cannabis aclivily; and (2) the power subscqucnlly to revoke or suspcnd those
5

entitlernents in thewr “sole diseretion” without notice and l'u:ariﬂg.
[

51. In the DCC letter of August 23, 2021, the agency claims that its revocation is

7

8 effective immediately, and that BPC §26050.2, does not entitle Petitioners Lo a hearing or appeal of
9 the decision.
10 52, While B & P §26050.2(a) creates the only possible system that can work in the

Ul circumnstances recognized by the lepislature in its stated findings of urgency and necessity, B& P §

12 26050.2(h) purports to deny legally operating licensees the same procedural due process afforded

e other business entitlernents 2is notice and an opportunity to be heard before revocation, Goldberg, 397
l: U5, at 262 (Privﬂcgc/righl distinction no bar to due process); Goldomirh, 270 U.S. at 123-124,

1

6 53, Both subsections () and (d) use the phrase “in its sole discretion” 1 authorizing a

17 | Leensing agency to suspend or revoke the “provisional” Licenses (subsection (d)), and to renew themn
18 | untl they issue or deny the licensee’s “annual” license (subsection (c)). However, as shown above,

19 Goldemith stated that a ]iccnsing board’s discrcl_iormry powet "nust be construed to mean the exercise

20 of a discretion 1o be exercised alter fair investigation, with such a notice, l'u:anng and opportumnly Lo
21 . . . .
answer for the applicant as would constitute due process." Go/ldsmith, 270 U 5. at 123,
22
54, The only difference between a provisional license and an annual license 15 the denial
23
of due process found Lhruughoul B & P §26050.2. B & P §26050.2(l) states: “Bxcepl as spcciﬁcd in
24
: this section, the provisions of this division shall apply to a provisional license in the same manner as
2
2 | toan annual license.” A provisional licensee 1s fully authorized to engage in comnmercial cannabis

27 aclivity and is rcquircd 1o follow the hundreds of pages ol ﬂpp]icablc statute and rcgulat_ions as an
28 | annual icensee, B & P. § 26050.2(). The annual license is a permanent license that the Bus, & Prof.

17
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1 Codc, and the ﬂgcncics in their rcgulations, concede 15 a propetty mterest entitled 1o notice and

a

hearing before deprivation. Of the approximately 9,950 licenses issued by the state since January

2018, approximately 8,280 licenses (or 83% of the licenses) are “provisional”. These “provisionally”
4

licensed businesses currently make up the bulk of the multi-billion dollar California cannabys
5

industry, representing that much in investrnent and in annual gross receipts, and employing many
G

thousands of Califormans, Thcy cult_ivau:, Inanufﬂclurc, Lest, dislribulc, and sell caﬂnabis—subiccl Lo
7

g | hundreds of pages of administrative regulation,
g 55. Statutory authorization to act “in its sole discretion” does not authonze an agency to
10 | deprive any person of their property without due process of law. U.S, Const., XIV Am,; Cal. Const.

L A, I, §7{a). In Board of Regents v. Roth, the U.5. Supreme Court cited Goldsmith, supra, in which the

12 . . . P . . v s
U.5. Board of Tax Appcals’ rules allowed it to dcny HIJI.‘I]JCHIILS admission to praclice belore it “in its
13
discretion” and to likewise subscqucntly suspcnd or disbar admittees. In d15cu5511‘1g “diSCICUUHHIy"
14
denial of an admission app]icalioﬂ, Goldimith holds that the board’s discrcﬁm‘mry power "must be
15
construed to mean the exercise ol a discretion to be exercised after fair i1'1vcsl_igﬂl_i01'1, with such a
16

17 nulicc, 1‘1cﬂ.t1'.1'1g and Up[_'lurlurﬁly lo answer for the ﬂppﬁtﬂnl as would constitute due pruccss." (Bﬁm'd
18 | of Regents, supra, 408 U.5 at 577, nl5.)
19 56. Given that due process 15 rcqui.tcd i1 the context of an dpp/ﬂnﬁm for a “discrcﬁm‘mry"

ICiIIlbUISCIIICIl[ ﬂWﬂfd, logica]ly, dU.C IJ:L'C'CL‘EE 1..5 CCILHj.I']ly rcc.luircd fCl:I.' 1.1'1(‘: revocation C'f a HCCI’IEC issucd

21 . . . . v g .
and relied on subslﬂnl_mﬂly and with a value of many of mllions of dollars. fﬂ/ﬁﬁfiy, sipra, 562-68.
22
57. The DCC’s practice, as was its predecessor, regarding the renewal process has been to
23
make it a simple and straightforward pro forma “rubberstarnping”” exactly as one would expect of a
24
. recognized entitlernent. The annual renewal process typically takes about an hour online filling in the
2
2 || same basic information relaled primarnly o projected revenue and aflirming that there have been no

P C].‘lﬂ.i'l 5 iIl O C:l.'f:ll_"LOI.‘IS. DCC 1.1'1(‘_'11 A4PProves Profun L]. Hild iSSLlCS 411 ]..I.‘IVUiCC fOI.' 1.].'1(‘_‘ SUI’JSLHI’IL"IHJ. 911111.191
27 £e P PP protmpuy

18
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1 ].‘i.CCIlSiﬂg f(‘_‘(‘_‘. Once IJH.‘ld, 1.].'1('_' ]j.CCi'lSC ]..5 IC[ICWCd, as CXIJCCLCd. TIIC WllUlC PIOCCSS l.f:lkCS a W(‘_‘Ck or 50,

= mosl of which is wailing tirne, and can , in some cases, be pcriurmcd SAITIE day.
3 . . A . .
58, Ii'1sc:1'l_u‘1g the word “sole” into the pl‘u‘asc “in its discretion” does not alter the

4

protections long set forth in the Constitutions, The licensing authorities have issued 8,280
5

provisional licenses (out of 9,950 total licenses, the rest are annual licenses) as of March 2021 —over
[

three years aller cormncncing the ]icc1‘151'1'1g process, The govcrruncnl wssued these licenses with the
7

B clear u1'1dcr5landi1'1g that the licensees would ﬂcLua]ly operate licensed businesses thereunder to
9 further the guvcrmncnl’s purpose of bringing cannabis into control and rcgulat_ion, and that Lhcy

10 WU'L]ld :l.'(‘_‘ly o1l l].‘lCIIl ]'Jy ii’lVCSL‘i.ﬂg SigﬂiﬁCHIﬂ SIS Df IIIOI'IC)/ Hﬂd by CIIIPlinﬂg WUkaIS.

1 590, Pcl.ilioncrs, and all other provisiorml ]iccnsccs, have a lcgilimalc righl lo assume Llw.t,
12 " : 4 4 : 4 ¥ 114 L : :
barring any plaring unresolvable issues, their applications for “annual” {(i.e., permanent) licenses will
£ a1y gatng , PP P
13
be grﬂnlcd in due course, and that mn the meanbime, while wiling for the hcc1‘15u‘1g authorities 1o
14
process the B,OOO-plus [Jc:ndiﬂg license alpplicalLiir_)1‘15,,j their provisim‘ml licenses will be renewed
15
rcgulm‘ly in due course—as Lhcy are and have been, If Rcspundcnts take 1ssue with any provisiorml
16

17 licensee’s curnp].iﬂncc with the statutes and rcgulﬂl_iuns, Lhcy are [ree to take discip]j.ua.ty action againsl
18 thermn {Jrov‘idcd that Lhcy first providc: notice and a l'lcﬂ.th'lg.
19 60, The plain language of B & P §26050.2() makes the case lor due process, save for the

initial phrase, “Excepl as specified i this section.” That phrase purporls to deny due process

21 . . L . .
Lhrough other sub-sections and, on that bas.is, must be held unconstitutional for the reasons givenl,
22
61, B&P §26050..?.(1‘1) is the crux of the matter, The statute is wvalid as to the [Ju.tpuﬂr:d
23
revocation of a license to operate a business gmﬂtcd and relied on. § 26050.2(1‘1) 15 two senlences
24
, long. The first states that revocation or suspcnsion ol a provisional license “shall not entitle the
2
26
27

3 Under the terms of §26050.2(a), 1o oblamm a provisional Leense the Leensee must have a complete application for an
28 annual leense pending,
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1 app]icanl or licensee Lo a 1‘1(:91'5118 Or 41 ﬂppcal of the deasion.” The second sentence spcciﬁcs four B

a

& P sections that shall not apply lo pruvisiunal licenses—all related to due process, thus the denial

thereof, To the extent that § 26050.2(1‘1) allows dcprwahun ol the properly interesl i1 the pmwsmnal
4 . . . . N . N m -

license lhrough revocation without prior notice and 1‘1car11‘1g, it offends the due process clauses of the
5

Consltutions and is irnpcrrrﬁssiblc:.
G

62, These licensed businesses and individuals who have staked ]ibcrly (Limc) and treasure

7

roperly) i carryving oul the state’s mandate to rescue the “commeraal cannabis marketplace” from
B properly yng P
9 "Inﬂior disrupliun," earned the due process rigl‘lls that corne with that authorization. No businesses

10 will invest capilsl na syslem that givcs thermn authorization and a ]iccnsc, lures them into detrimental

1 reliance at grand scalc, and then pu]ls the [Jlug atits “discretion.” Tlis is neither the objccl nor
12 .

purpose of governinert,
13 S )

63. Such a resull would dcsl_toy the very goal sought by the lcgislahon enacted on this

14

topic since 2017: The creation and encouragement of an aboveground, regulated California cannabis
15

rnarket. Rall‘u:r, the logical undcrslaﬂding that stemns from the provisional ]icc1‘151'1'1g syslem 15 that
16

17 | licensed legally operating cannabis businesses merit the same measure of well-settled constitutional

18 | due process protection as everyone else like situated. Board of Regents v. Roth, supra at 577; Perry o,

19 | Sinderman, supra at 601; Goldberg v. Kelly, supra at 263 n.8; 264; Goldomith, 270 U5, at 123-124; Salkeby ».
20t Srate Bar, sipra at 564-65; Trans-Oceaniz, 85 Cal. App.2d at 795, 796-797.

B. California’s due process protections are broader and more nuanced than their federal

27 | counterparts, recognizing property and liberty interests even where the government has
“discretionary” powers, through a 4-part balancing test.

23

64, In Sakehy v. State Bar, 39 Cal.3d 547 (Cal. 1983) the California Supremne Court applied
24
. procedural due process requirements to the exercise of discretionary decsion-making powers granted
2 [ o the State Bar by the legislature in statule, sirnilarly to that discretion facially apparent in B & P §

27 | 26050.2. The Court found that the California Constitution required that they:
28 “i.uquirc whether the present proccdurcs adcqualcly assure that the bar, hﬂving elected to

20
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1 exercise the discretion conferred upoi i by the chislaturc, will exercise that discretion in a
tmnarbilrﬂ.ty, 1'101'1di5cri11ﬁ1'1atory fashion, We conclude that in order to cmnporl with due
2 process requirements applicants must be afforded an opportunity to be heard and respond to
3 the bar's determinations and the bar must issue sulficient ﬁndings 1o afford review,”
Saleshy v. Stare Bar (1983) 39 Cal.3d 547, 565,
4
64, The Courl even mentioned, in contrast lo federal law, that even an “expectancy s
5
entitled to some modicumn of due process protection.” Id at 564, Under these standards, Petitioners
6
. [Jropcrly interest and due process rigl‘lts are even clearer, The DCC on behalf of the state used its

8 “discretion” in a manner so gcnr:tal and vague as lo fail to givr: notice even of what spcciﬁc violations
9 from what tmne pcriod were the g-ruunds for the ﬂ:vucalioﬂ, let alone Upporlu.uily 1o be heard and

10 :I.'CSI."DIld ii’l cvelLl lllC most ]..IIJ;.‘UIIIIH]. Hi'ld SCldCIIICIll-O[iCIILCd NANer., S'LIC}.‘I S].'ILIJS}.‘ID(_JI [J:l.'ﬂCL‘lCC C]UCS 1ot

1 pass muster under Califorma law as detailed below. The .fa/c?t?lgj} Courl set Lorth the 4-pau:t balancing
12 . . . . . .
test used not only to deterrmine the Lype ol due process rcquu‘cd in each siluation, but also to
13 4 am a a 4 a a a a
determmine if a prupcrly or hbcrly inlerest 15 1111p].1catcd in the govcrnrncnl action. Id. at 565,
14
1. "the private interest that will be affected by the official action”
15
606, The privau: nterest alfected by the DCC letter and forcible dcprivation ol the rigl‘ll lo
16

17 iy 11 cannabis economic ﬂclivily has a rnm‘u:Lﬂry value of ﬂppruximﬂltly the estimmated market
18 value belore revocation. Petitioners'’ pcrsoﬂgl and profc:ssimml rcpulatiun is at stakc, as 15 their

19 | standing, their position, and their business mlerests, The August 23, 2021, letter accuses Petitioners

201 of water thefl, a serious legal (and moral) cume in the State of California, Even at the [ederal level,
21 . . .
such accusalions Lriggcr due process [Jrotccl_mn:
22
The SL'ALC, in dcc]iiﬁng to relure the rcspundcnl., did not make any clmrgc agﬂinst hin
23 that mighr. sc.riously dﬂmﬂgc hs sLﬁuding and associations in lus commLuliLy. It did
not base the nourenewal of his contract ou a clmrgc, for c‘.xamplc, that he had been
24 guilty of dishonesty, or immorality, Had it done so, this would be a different case. For
- ‘(w)hcrc a pcrson‘s good LIAIIC, rcpur.ﬂLion, houor, or inchﬁLy 15 at stake because of
= what the poverninent 15 dmng Lo 111111, notice aud an opportuly to be heard are
INTITY XY ‘f ¥
2% essential,
27 Roth, 408 U.5. at 573, (Citations ormitted.)
28

21
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1 67, The property inlerest at stake is l'ﬁghly signiﬁcanl on several different levels.

a

Petitioners meet this parl of the Sd/c?ﬁ@} test and are entitled to due process under the California

* | Coustitution.
4
2 “the risk of an erroneous deprivation of such interest through the
5 procedures used, and the probable value, if any, of additional or substitute
procedural safeguards”
G
- 68. DCC’s letter of August 23, 2021, bluntly asserts that no due process applied per the

8 untested language of B & P §26050.2, Without any due process “procedures used” whalsoever, any
9 | additional “safeguards” would be hugely valuable, As it is, the risk of erroneous deprivation has zero

10 checks and balances on it. DCC offered no spcciﬂc factual ﬁndiﬂgs nor conclusions of law. None.

1 The a]lcgal.ions Irﬁghl be c:nl.i.tcly arbilrau:y and capricious and there would be no way o know, and
12 i . s .

even if known, there would be no way Lo chﬂ]lcngc CAPLICIOus Or mnadvertent error by state aclors and
13

agcnts.
14

69, DCC has a robust discip]iﬂary and HI.'IIJCHJ. l'lc:arii'lg process with dear notice and

15

heaning requirernents under the Administrative Procedures Act. B & P §§ 26031, 26040. If any
16

17 modicurn of that process were available to Petitioners, they would be vastly better ofl.* Petitioners

18 | also meet this past of the Sakeby test and are entitled to due process under California’s Constitution,

19 3 “the dignitary interest in informing individuals of the nature, grounds and
consequences of the action and in enabling them to present their side of the
20 story before a responsible governmental official”
21 . - T - . . .
70. For both Mojo and for the individual Petitioners, this revocation has deep wounding
22

sigiﬁﬂc:ﬂncc. Thcy are Inysl_iﬁcd as to what ll‘u:y did to deserve the swill death sentence Ll'lruugh such

23
1 pcriu.uclory process as occurred prior to the revocation. Pelitoners have been sub]cclcd Lo an
24
q abrupt and cgreHous violation of the norms of faimess. Their pubhc rcpuLahons have been harmmed
2
26
27
+ If DCC WULlld 2VELl CUIIlIIlLlI']iEﬂ[E Wil'l.l Ptli[ium:rs, ﬂlt‘.‘y are :agc:r Lo ﬂl‘ld COITIIIIOI] gIULu‘ld aud undr:rstaud l.'l.lt‘ Hg'.‘:l‘ll’.'y’!
78 COLICETILS (UI Lll'.".‘ COIICETILS Uf j.t‘.'f i.m'::sligaturs).

22
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1 and their treatment by DCC in this case has violated theic digrﬁlary interests in a substantial and

a

demonstrable way, This alone triggers due process nghts, Roth, 408 U.S. at 573,

3 ) » » ) »
4. he governmental interest, including the function involved and the fiscal and
4 administrative burdens that the additional or substitute procedural
requirement would entail.
5
6 71, The government has an interest in licensing and regulation, enforcing regulations, and
Tl insucee ssfully implementing the legal cannabis system. The underground market is still three Gmes
B - a . 4 4 a .
lﬂ.tgcr than the abovcgmund market, The government function 1s critical, Petitioners supporl it and
9
wish o conlribule to ils success, This rclal_iunsl‘ﬁp can be collaborative, It need not be adversarial, As
10
for fiscal and administrative burdens, DCC already has a whole division comrmitted to enforcement,
11
12 discipline, appeals, heanings, and due process, with many pages of specilic regulation, and of course

13 | the Administrative Procedures Act. See, B & P Chapter 2 (commencing with Section 480) of
14 | Drvision 1.5, Chapter 4 (commencing with Section 26040) of Division 10, and Sections 26031 and

15 26058, DCC bears no additional burden mn affurding Petitioners with reasonable notice and an ﬂpptﬂl

16 hc:ﬂring. That 15 all that Petitioners asle the basic level of rcspccl and due process for a govcrﬂrncm-
17 a a - a a a 4 a -

authonzed-and-licensed proicssmnal orgaruzat_mn. Petiioners meet thus parl of the fﬁ[ﬁe@y test and
18

are enlitled to due process under the Calilornia Constitution.,
19

72, Petitioners meet the 4-IJML lest set forth m Sﬂ/ﬁﬁély and have both property and Hbcrty

20 )
a1 (i.ucluding individual digrﬁlﬂ.ty) interests at stake, Pelitioners must therefore be extended the basic

27 ClCIIlCIlLS Uf duc: PIUCCSSI IlUL‘i.CC :’:li'ld l'lﬂﬂl'jl.ﬂg {inUf Lo ICVUCHL"IUIL

23 73, The qucsl_ion before the court i1s not whether such a [Jropcﬂy rigl‘lt Irﬁgl'll be revoked
24 inn the course ol such due process, unly whether due process 15 rcquiﬂ:d. Petitioners will ]ikcly prcvail
on this question based on the Llc:au, extensive law that government dcpnvahun ofa property nghl
26 a a a a
ncccssalnly requires [Jroccdural due process under both the State and Federal constitutions.
27
C. Petitioners have no adequate remedy at law.
28
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1 74, Ini unctve reliel is avalable when future pccu.uiary cornpcnsal_ion would not providc

a

adcqualr: relief or it would be difficult 1o ascertain such darnﬂgcs. (Cﬂl. Code Civ. Proc. § 526(3) (4)-

3 ; , .
{5, Dﬂ(i.ge, Warren & Paters Ins. Servs. 17 ijcfy (2003) 105 CA4th 1414). In the present case, il 15 unclear
4 a a a
whether the lcgﬂl rcrncdy sought even prowdcs Petitioners with an avenue to recover darnﬂgcs, and
5
on this basis alone, i.t'liuncl_ivc: relief 15 proper. Even if Petitioners were entitled to pccuﬂiary reliel,
G
many ol the elements of the harm ll‘u:y facc, such as loss of long-tcrm contracts, are irnpossiblc Lo
7

B rnc:arﬁi‘lgfu]ly quarﬂify 11 advance, BEven il the guvcrmncnl ullitnalcly had 1o pay the market value of
9 the business priur 1o the i]lc:gal rcvocaliun, Petitioners do not want to sell their business. Nor has the

10 gUVCIIlIIlC[lI. fU].].OWCd 1.].'1(‘_‘ IJ:L'UPCI.' PIUCCdUICS lo CXCICiSC CII]."[I'ICIII. dUIIlﬂii'l, CDI’ldCIHH, HIJIJ:L'HiSC, H.T.'ld

1 pu::chasc the business atl fair market value, On the basis that the harm faced 15 difficult or irnpossiblc
12 . - - . . . .

lo Inonclanly quanuly, Petitioners are entitled to injuncive reliel,
13

D. Balancing the equities reveals that risk of public harm is low while the risk of irreparable
14 | harm to Petitioners is high.

15 75, Rcspondcnls have a]lcgtd 110 pub]ic harm at ary [Juint i the factual record, The
1 | DCC letter generally alleges, without any specific facts as to details, dates, persons mvolved, number
17 - a - a a
ol occurrences, or any other circurnstances, three gcncral lypes ol rcgulalory violations as grounds
18
for revocation in a cunclusury fashion, Mone of these include any a]lcgﬂliun that HCT in any way
19
threatens the pub]ic health and safcly Lhrougl'l ﬂ]lcgcd deliciencies in Ungoi.ng pracl_iccs.
20
76, The a]lcgcd gmu.uds for revocation include c_mly the fo]lowing seven ilems:
21
22 [1. (J//qgﬁnﬂ An unpcrrrﬁltcd water diversion and irrigﬂliun syslen for cannabis cultivation;
23 [2 (J//qgmﬂ Use of a retail water hauler as an u1'1pc:1'1nillcd waler source;
24 [3. altegen) Failure to “prominently” display Petitioners” state license;
2 . . .
25 [4. (J//qgé{ﬂ A wc1g1‘11naslc:r license was not available;
26 L ,
[5. rz//c:gﬁrv] An ﬂppmvcd and sealed wc1gl‘1u‘1g device;
27
[6. allegen) The Adrministrative Hold Areas, Harvest Storage Areas, and Processing
28 Areas were bci.ug shared by Petitioners’ three licenses; and
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a

10

11

13

14

15

16

17

18

19

[7. (J//qgé{ﬂ ]'_.ighls not disclosed in the license docurnents were prcscﬂl in the
canopy areds.

77, None of these gcncral ﬂﬂcgalioﬂs rise to the level of iusl.ifying irnmediate abaternent
of all cannabis acl_ivily and the revocation of license, No imminent pub]ic harm 15 ﬂ]lcgcd or prcscnt
i1 the above,

78, Vested properly rigl‘lts have value at least part because of the conlidence among
the pcoplc that such righls will be proLchcd by the governmenl, not taken by the governmernl
without due process, Due process rigl'lts serve both the accused and the [Jub]ic, on whose behall the
rcgulalory aulhurily purpurls Lo act:

Professor Gellhorn Pul the argu.tncnl well: ‘In my judgmcm, there 15 no basic division

ol interest between the cil_izcnry on the one hand and olficialdom on the other. Both

should be interested cquaﬂy i the qucsl for [JI.'UCCdUIHl safcguﬂ.tds I echo the late

_]ut-,t_u_c ]debUil n bdymg Tet it not be overlooked that due process of law 15 not for

the sole benefit of an accused. It 15 the best insurance for the Governmnent itsell

agaunsl those blunders wlich leave 1515!.11‘1g slains on a syslcm of ]ust_u_'r: ' blunders

which are ]ikcly lo occur when reasons need not be givcn and when the

reasonableness and indeed lcgsl].ily ol iudgmcnls need not be subjcclcd Lo a1y

H{JPIHiSﬂl Ul.].'ICI.' l}.‘lﬂﬂ UIIC’S oW1l .. .T

SUIIIIILJJ.y of Coﬂoquy on Administrative Law, 6 ] Soc. Pub, Teachers of Law, 70, 73
(1961) " Board ofRF.quJ‘ 408 U.5. at 592 (Dougl.u ] dibbtnhng.)

79.  Allowing Petitioners o continue their operations, while their writ petition is properly
heard and decided, poses no public harm, Petitioners have operated under these three licenses,
through predecessor entities, [or almost [four years with no such allegation.

WHEREFORE, PETITIONERS PRAY FOR RELIEF AS FOLLOWS:

1. A peremptory writ of mandate be issued ordering Respondents to provide Petitioners
with an administrative hearing for the purposes of hearing Petitioners’ appeal of
Respondents’ revocation lelter;

2. And that such wiit turther order Respondents to return Petitioners’ property improperly

and u.ulawfu]ly seized without due process of law;
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a

10

11

13

14

15

16

17

18

19

3. Anex parte order (ﬂpp]icsll_ion filed, or to be filed, under separale covcr) be 1ssued
[Jruvidi.ug a slay ol enforcement agﬂi.nsl Petitioners to preserve the shatns qlid ants on the
basis of the argurnents therein and that such stay be 11 effect until final disposiﬁun of this
[Jct_il_ion for writ of mandate and any tirnelines lor ﬂpptﬂl thereo!l have clapscd;

4, Pelioners’ g:nc:ral and spccial darnagcs;

. osts 1 this action, including attorney fees according 1o law; an

5. Costsin tl tion, mncluding attorney | ding to | d

6. Such other reliel be granlcd that the Court considers propet.

Respectfully submitted,

Date: August 27, 2021 ANTIHONY LAW GROUP, PC

Gurfics M. Anthony,
Drew M. Sanchez,

Alturnc:y for Petitioners

26
Pettioners’ Unvenbed Petbon for Wt of Mandale




